NEW YORK. NY

LOS ANGELES, CA

KELLEY DRYE & WARREN rLr

A LIMITED LIABILITY PARTNERSHIP

1200 19" STREET, N.W.
SUITE 500
WASHINGTON, D.C. 20036

ORIGINAL

EX PARTE OR LATE FILED

FACSIMILE
(202) 955-9792

www kelleydrye.com

CHICAGO, IL
STAMFORD, CT (202) 955-9600

PARSIPPANY, NJ

BRUSSELS, BELGIUM DIRECT LINE (202) 955-9664
E-MAIL: jeanis@kelleydrye.com
HONG KONG i @ ydry

AFFILIATE OFFICES
BANGKOK, THAILAND
JAKARTA, INDONESIA

MANILA, THE PHILIPPINES

MUMBAIL, INDIA

TOKYQO, JAPAN

March 1, 2000

RECEIVED

MAR 01 2000

FUBETAL COMMUNATIONS CONMISBN

Magalie R. Salas, Secretary F THE SECRETARY
OFACE

Federal Communications Commission
The Portals

445 12" Street, S.W.

Washington, D.C. 20554

Re:  Notice of Ex Parte Presentation by Intermedia Communications Inc.

In the Matter of:

Access Charge Reform ) CC Docket No. 96-262

Price Cap Performance Review ) CC Docket No. 94-1

Interexchange Carrier Purchases ) CC Docket No. 96-45

of Switched Access Services )
Petition of U S West ) CC Docket No. 99-249
Communications, Inc. )

Dear Ms. Salas:

Pursuant to Sections 1.1206(b)(1)(2) of the Commission’s Rules, Intermedia
Communications Inc. (“Intermedia™), by its undersigned counsel, submits this notice in the
above-captioned docketed proceedings of oral and written ex parte presentations made on
February 29, 2000. The presentations were made by David Ruberg, Chairman and Chief
Executive Officer, Intermedia; Heather Gold, Vice President, Industry Policy, Intermedia; and
Jonathan Canis of Kelley Drye & Warren LLP. The presentations were made to:
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Dorothy Attwood, Legal Advisor, Chairman Kennard

Jordan Goldstein, Legal Advisor, Commissioner Susan Ness

Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani

Frank Lamancusa, Enforcement Bureau

Alexander Starr, Deputy Chief, Market Disputes Bureau,
Enforcement Bureau

During the presentations, Intermedia discussed a variety of issues related to the
appropriate forms of compensation that should apply to ISP-bound traffic terminated between
interconnected local carriers. Specifically, Intermedia urged the Commission to expeditiously
issue an order finding that the appropriate level of compensation for ISP-bound dial-up calls is
the reciprocal compensation rate that applies to local traffic passed between interconnected local
exchange carriers, unless and until a state regulatory commission sets some other form of
TELRIC-based compensation. Intermedia also asked the Commission to take other action to
prevent harassing litigation by ILECs on this matter. During the presentations, two written
pieces were distributed. Copies are attached to this notice.

Pursuant to the Commission’s rules, Intermedia submits an original and a copy of this
notice of ex parte contact by hand delivery for inclusion in the public record of the above-
referenced proceedings. Please direct any questions regarding this matter to the undersigned.

Respectfully submitted,

Jonathan E. Canis

cc: Dorothy Attwood, Legal Advisor, Chairman Kennard
Jordan Goldstein, Legal Advisor, Commissioner Susan Ness
Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani
Frank Lamancusa, Enforcement Bureau
Alexander Starr, Deputy Chief, Market Disputes Bureau, Enforcement Bureau
International Transcription Service

DCO1/CAN1/106024.1




RECEVER i

|

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Complaint of Intermedia Communications Inc., | DOCKET NO. A

against BellSouth Telecommunications. Inc.. for
Breach of Terms of Florida Interconnection | FILED: October 8, 1999

Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996, and Request

for Relief

COMPLAINT OF INTERMEDIA COMMUNICATIONS INC.
Intermedia Communications Inc. (“Intermedia”), through its counsel, pursuant to Section

364.01. Florida Statutes, 47 U.S.C §252 (e)(1) and Jowa Utilities Board v. F.C.C., 120 F.3d 753

(8" Cir. 1997), aff’d in part and rev’d in part, AT&T Corp. v. lowa Utilities Bd., 119 S.Ct. 721

(1999), hereby files this Complaint against BellSouth Telecommunications, Inc., (“BellSouth™)
for breach of the terms of the Interconnection Agreement dated June 21, 1996, by and between
BellSouth and Intermedia (the “Agreement”). As grounds for this Complaint and demand for
relief, Intermedia states as follows:

L INTRODUCTION

1. This is an administrative action to enforce the terms of the Agreement, approved
by this Commission in Order No. PSC-96-1236-FOF-TP, issued on October 7, 1996, in Docket
No. 960769-TP.

IL JURISDICTION
2. The exact name and address of the Complainant is:
INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive
Tampa, Florida 33619

3. All notices, pleadings, orders and other documents submitted in this proceeding

should be provided to the following persons:

—, -
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Scott Sapperstein. Senior Policy Counsel
INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive

Tampa; Florida 33619

Tel: (813) 829-0011

Fax: (813) 829-4923 ~

Patrick Knight Wiggins
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard

Suite 200

Tallahassee, Florida 32303
Tel: (850) 385-6007

Fax: (850) 385-6008

Jonathan E. Canis

Enrico C. Soriano

KELLY DRYE & WARREN LLP

1200 19% Street, N.W. -
Suite 500

Washington, D.C. 20036

Tel: (202) 955-9600

Fax: (202) 955-9792

4. The complete name and principal place of business of the Respondent to the
Complaint is:
BellSouth Telecommunications, Inc.
675 West Peachtree Street
Atlanta, Georgia 30375
5. Intermedia is, and at all material times has been, a competitive local exchange
carrier authorized to provide telecommunications services, including telephone exchange,

exchange access, and telephone toll. in Florida. BellSouth is, and at all material times has been,

an incumbent Jocal exchange carrier in Flonda.
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6. Section 251(a)(1) of the Telecommunications Act of 1996 (the “Act™). 47 U.S.C.
§ 231(a)(1), obligates all telecommunications carriers to “‘interconnect directly or indirectly with
the facilities and equipment of other telecommunications carriers.” Section 251(b)(5) of the Act.
47 U.S.C. § 251(b)(5). obligates Intermedia and BellSouth, as “local exchange carriers™
("LECs™) under the Act, to “establish reciprocal compensation arrangements for the transport and
termination of telecommunications.” Section 252 of the Act, 47 U.S.C. § 252, governs the
manner in which interconnection is negotiated between interconnecting telecommunications
carriers.

7. Pursuant to Section 252 of the Act, 47 U.S.C. § 252, Intermedia and BellSouth
negotiated the Agreement and filed it with this Commission on June 25, 1996. In accordance
with Section 252(e) of the Act, 47 U.S.C. § 252(e), the Commission approved the Agreement as
noted above on October 7, 1996. The portions of the Agreement relevant to this Complaint
(Section IV and Attachment B-1) are attached hereto and incorporated herein by reference as
Exhibit A.'

8. Pursuant to the terms of the Agreement, Intermedia and BellSouth have
interconnected their networks to enable end-user customers subscribing to Intermedia’s local
exchange service to place calls to end-user customers subscribing to BellSouth’s local exchange

service, and vice versa.

' On February 16, 1999, Intermedia and BellSouth executed an amendment to the Agreement, which among other
things, extended the effect of the Agreement as amended from time to time until December 31, 1999. This
amendment was filed with the Commission for approval on February 18, 1999. It was approved in Order No. PSC-
99-0632-FOF-TP, issued April 2, 1999, in Docket No. 990187-TP. . ~c
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9. On June 3. 1998. Intermedia and BellSouth executed an “Amendment to Master
Interconnection Agreement Between Intermedia Communications Inc. and BellSouth
Telecommunications. Inc. Dated July 1. 1996” (the “Amendment”), which is material to this
Complaint. The Amendnient was filed with the Commission on July 13, 1998. In accordance
with Section 252(e) of the Act, 47 U.S.C. § 252(e). the Commission approved the Amendment in
Order No. PSC-98-1347-FOF-TP, issued October 21, 1998, in Docket No. 980879-TP. A copy
of the Amendment is attached hereto and incorporated herein by reference as Exhibit B.

10. Bythe terms of the Agreement, the parties may petition the Commission for a
resolution of any dispute that arises as to the interpretation of any provision of the Agreement.?

11.  The Commission has jurisdiction to consider this Complaint pursuant to Sections
364.01, 364.03, and 364.285, Florida Statutesj

12.  The Commission also is authorized under the Act to adjudicate disputes relating
to the interpretation and enforcement of interconnection agreements. This authority was
explicitly recognized by the Eighth Circuit Court of Appeals in Jowa Utilities Board v. F.C.C.,
supra.’

13.  Thus, the Commission has jurisdiction to interpret and enforce the terms of the

Agreement and the Amendment under both federal and state statutes.

? Section XXIII.

*The court stated that “We believe that the state commission’s plenary authority to accept or reject
(interconnection agreements] necessarily carries with it the authority to enforce the provisions of agreements that
the state commissions have approved.” 120 F.3d at 804. That portion of the Eighth Circuit's opinion was vacated
by the Supreme Court on ripeness grounds. AT&T Corp., supra.

~—e, -
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[1I. STANDING

14.  Intermedia’s substantial interest in this Complaint is the enforcement of the
Agreement between Intermedia and BellSouth with respect to the application of the appropriate
reciprocal compensation rate for transport and termination of local traffic.

15.  Accordingly, Intermedia has standing to bring this Complaint for hearing before
this Commission pursuant to Section 120.569(1), Florida Statutes, Agrico Chemical Co. v,

Department of Environmental Regulation, 406 So. 2d 478,482 (Fla. 2d DCA 1981) and Section

252 of the Act.
IV. ALLEGATIONS OF FACT

16.  Section IV.B of the Agreement states, in relevant part, that “[e]ach party will pay
the other for terminating its local traffic on the other’s network the local interconnection rates as
set forth in Attachment B-1.” Attachment B-1, in turn, establishes the applicable reciprocal rate
for local traffic termination as $0.01056 per minute of use (“MOU”). Intermedia has exchanged
local traffic with BellSouth on the basis of that provision.

17.  On September 15, 1998, the Commission issued Order No. PSC-98-1216-FOF-
TP* in Docket No. -980495-'I'P,5 in which it determined that the parties were obligated under the
Agreement to pay reciprocal compensatiqn for the transport and termination of telephone
exchange service that is terminated to end-user customers who are intemet service providers. A
copy of the Commission’s decision is attached hereto and incorporated herein by reference as

Exhibit C.

“ Pending decision in Case No. 4:98 CV 352-RH, U.S. District Court, Northern District of Florida.

~—~—r, -
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18.  On January 8. 1999. Intermedia made demand on BellSouth for payment in the
amount of $23.617.329.00 for reciprocal compensation due and owing as of November 30. 1998.
A copy of the letter is attached hereto and incorporated herein by reference as Exhibit D.
BellSouth was unresponsive to Intermedia’s demand.

19.  On April 20, 1999, the Commission issued Order No. PSC-99-0758-FOF-TP, in
which it denied BellSouth’s motion for a stay of Order No. PSC-98-1216-FOF-TP. A copy of
the Commission’s decision is attached hereto and incorporated herein by reference as Exhibit E.

20. OnMay4, 1.999, Intermedia made demand again on BellSouth for payment---this
time in the amount of $34,563,780.40-—for reciprocal compensation due and owing as of March
30, 1999. A copy of the demand letter is attached hereto and incorporated herein by reference as
Exhibit F. BellSouth responded on May 11, 1999, stating that it “will continue the status quo.”
A copy of BellSouth’s response is attached hereto and incorporated herein by reference as
Exhibit G.

21. On July 2, 1999, pursuant to the Commission’s order, BellSouth sent Intermedia a
check in the amount of $12,723,883.38, claiming it to be payment of reciprocal compensation
owed to Intermedia through April 1999. A copy of BellSouth’s transmittal is attached hereto and
incorporated herein by reference as Exhibit H.

22. OnlJuly 13, 1999, Intermedia wrote a letter to BellSouth stating that the amount of
the check was not adequate to compensate Intermedia for the reciprocal compcnsation traffic that

Intermedia had terminated for BellSouth through April 1999. Intermedia stated, moreover, that it

*Docket No. 980495-TP was consolidated with Docket Nos. 971478-TP, 980184-TP and 980499-TP, the

~—r -
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could not discern the method BellSouth used to calculate the amount remitted on the basis of
BellSouth’s accompanying spreadsheet, but that it would shortly advise BellSouth of the correct
amount to be paid. A copy of Intermedia’s letter is anached hereto and incorporated herein by
reference as Exhibit L.

23. On July 26, 1999, Intermedia wrote a follow-up letter to BellSouth, demonstrating
with the support of a spreadsheet that the correct amount BellSouth still owed to Intermedia for
the period in question, after accounting for prior BellSouth payments to date, was
$37,664,908.70,% leaving a palancc outstanding of $24,841,025.32. A copy of Intermedia’s letter

is attached hereto and incorporated herein by reference as Exhibit J.

24.  Inaddition, in the July 26, 1999, letter, Intermedia advised BellSouth that for the
months of May and June 1999, BellSouth owed still a balance outstanding of $6,672,925.23.7
Thus, accounting for the payment of $12,723,883.38, BellSouth owes Intermedia still an amount
of $31,513,950.55" for reciprocal compensation traffic terminated through the end of June 1999
in Florida.

25.  The rates established in the Agreement at Attachment B-1 have been effective at
all times pertinent to this Complaint, and presently remain effective for the duration of the
Agreement.” The composite rate for DS-1 tandem switching is $0.01056 pér MOU. Inteﬁnedia

has, without exception, remitted monthly invoices to BellSouth for reciprocal compensation

complaints of MCIMetro, TCG and WorldCom, respectively.

¢$3,546,628.85 of this amount consists of late payment charges, which were not calculated correctly according to
Section IV.B. of the Agreement. Intermedia will advise BellSouth of the correct amount of late payment charges
after recalculating it on the basis of BellSouth’s obligation to pay quarterly.

" This amount consists of $36,869.80 in late payment charges, subject to the same calculation error.

* This amount is subject to adjustment upon recalculation of late payment charges.
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based on this rate. from the invoice for February 1997 services to the most recent invoice for July
1999 services. See Exhibit I
26.  BellSouth refuses to pay the composite rate of $0.01056 per MOU for

compensable traffic occurring after June 2. 1998. Rather. BellSouth unilaterally applies a rate of
$0.00200 per MOU for local tandem switching.'® BellSouth justifies this five-fold reduction on
the claim that the Amendment, by its terms, sets new rates that are unconditionally and
universally applicable to every exchange of local traffic between BellSouth and Intermedia.
Specifically, in a letter dated August 27, 1999, from Ms. Nancy White, General Counsel-Florida
for BellSouth to Mr. Scott Sapperstein, Senior Policy Counsel for Intermedia, BellSouth takes
the following position:

The intent of the June 3, 1998 Amendment to the Interconnection

Agreement between Intermedia and BellSouth, which was signed

by both parties, was to establish elemental rates for local traffic.

The Amendment specifically states in paragraph 3 that "The Parties

agree to bill Local traffic at the elemental rates specified in

Attachment A." Additionally, paragraph 4 provides for

"...reciprocal compensation being paid between the Parties based

on the elemental rates specified in Attachment A." (emphasis
added)

A copy of BellSouth’s letter is attached hereto and incorporated herein by reference as Exhibit K.
27.  The plain language and meaning of the: Amendment is diametrically opposed to
BellSouth’s interpretation.
28.  BellSouth’s attempt to apply the elemental rates specified in the Amendment by

improperly severing the rate provision from the rest of the Amendment must fail because of the

°See supra note ].

~—~—r,
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manner in which the rates are positioned in the Amendment. In particular. the elemental rates are

placed beneath the following introductory statement:

Multiple Tandem Access shall be available according to the
following rates for local usage."

This language clearly ties the elemental rates in the Amendment to the implementation of MTA.
29.  The Amendment states, in relevant part:

The Parties agree that BellSouth will, upon request,
provide, and {Intermedia] will accept and pay for, Multiple
Tandem Access, otherwise referred to as Single Point of
Interconnection, as defined in 2. following". (emphasis
added).

Multiple Tandem Access, in turn, is defined as an

arrangement [which] provides for ordering interconnection
to a single access tandem, or, at a minimum, less than all
access tandems within the LATA for [Intermedia’s]
terminating local and intralL ATA toll traffic and
BellSouth’s terminating local and intraLATA toll traffic
along with transit traffic to and from other ALECs,
Interexchange carriers, Independent Companies and
Wireless Carriers. This arrangement can be ordered in one
way trunks and/or two way trunks or Super Group. One
restriction to this arrangement is that all of [Intermedia’s)
NXXs must be associated with these access tandems;
otherwise, [Intermedia] must interconnect to each tandem
where an NXX is “homed” for transxt traffic swnched to
and from an Interexchange Carrier."

30.  The Amendment simply allows Intermedia to request from BellSouth Mutiple

Tandem Access (MTA), if desired by Intermedia, and sets the terms and conditions for the

"“Intermedia is unable to determine the source for this rate. It does not appear in Attachment A of the Amendment
as BellSouth claims.

" Amendment, Attachment A.

> Amendment, Item 1.
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provision of MTA where requested by Intermedia.

31.  Intermedia has never requested that BellSouth provide MTA to Intermedia
pursuant to the Amendment. BellSouth has never provided MTA to Intermedia under the
Amendment pursuant to Intermedia’s request. Likewise. Intermedia has never accepted the
provisioning of MTA by BellSouth under the Amendment. Currently, and at all times material
to this proceeding, Intermedia, to the best of its knowledge, has direct interconnection trunks to
each and every tandem in the relevant Local Access and Transport Areas.

32 On 'infonnat:ion and belief, BellSouth has also applied an incorrect rate for
computing compensation due to Intermedia for compensable local traffic occurring before June
3, 1998. Specifically, BellSouth appears to have applied a rate of $0.01028 per MOU rather than
the correct rate of $0.01056 per MOU. See Exhibit H, page 6.

33.  Thus, BellSouth has denied, continues to deny, Intermedia the full compensation
to which it is entitled under the Agreement. Accordingly, BellSouth is in breach of the
Agreement.

V. REQUEST FOR RELIEF | |

WHEREF ORE, Intermedia requests that the Commission (1) find that BellSouth is in
breach of the Agreement; (2) determine that the appropriate rate to be applied at all times under
the Agreement for purposes of reciprocal compensation for the transport and termination of local

traffic is the rate of $0.01056 per MOU for DS-1 tandem switching as established in the

Agreement at Attachment B-1; (3) upon that determination, order BellSouth to remit full

> Amendment, ftem 2.

~e. -
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payment to Intermedia without delay. including payment of late payment charges pursuant to the
Agreement: (4) require BellSouth to apply the correct rate for compensable local traffic occurring

before June 3. 1998; and (5) grant such other relief as the Commission deems appropriate.

Respectfully submitted.

b ascs QQMM

Patrick Knight W1ggms
WIGGINS & VILLACORTA, P. A
2145 Delta Boulevard, Suite 200
Tallahassee, Florida 32303

Tel: (850) 385-6007

Fax: (850) 385-6008

Scott Sapperstein

INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive

Tampa, Florida 33619

Tel: (813) 829-0011

Fax: (813) 829-4923

Jonathan E. Canis

Enrico C. Soriano

KELLY DRYE & WARREN LLP
1200 19* Street, N.W., Suite 500
Washington, D.C. 20036

Tel: (202) 955-9600

Fax: (202) 955-9792

Counsel for Intermedia Communications Inc.

o~ -




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that

copy of the foregoing has been

furnished by U.S. Mail or hand delivery* this 8th day of October,

1999, to the following:

Nency B. White*

c/o0 Nancy Sims

BellSouth
Telecommunications, Inc.

150 South Monroe Street, #400
Tallahassee, FL 32301

Cathy Bedell

Florida Public Service
Commission

2540 Shumard 0Oak Boulevard
Tallahassee, FL 32399-0850

Cevuse Prpee fpe

Charles J. Pellegrini “

- m—, -




EXHIBIT A
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Service access provided by two or more LECs and/or ALECs or by one LEC in 'two or
more states within a single LATA.

1. Purpose

Tne pariies desire to enter into this Agreement consistent with all applicable
utes, rules and regulatons in efiect as of the date of its
execution including, without limitation, the Act at Sections 251, 252 and 271 and to
replace any and all other prior agreements, both writien and oral, including, without
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable
to the state of Florida conceming the terms and conditions of interconnection. The
access and interconnection obligations contained herein enable IC! to provide

competing telephone exchange service and private line service within the nine state
region of BellSouth.

federal, staie and local stat

1L Term of the Agreement

A. The term of this Agreement shall be two years, beginning July 1,, 1986. -
: B.  The-parties agree that by no fater than July 1, 1897, they shall commence
negotiations with regard to the terms, conditions and prices of local mteroonnechon to

be effective beginningJuly 1, 1888.

C. If, within 135 days of commencing the negotiation referred to in Section Il
(B) above, the parties are unable to satisfactorily negotiate new local interconnection
terms, conditions and prices, elther party may petition the commissions to establish
appropriate local interconnection arrangements pursuant to 47 U.S.C. 252. The parties
agree that, in such event, they shall encourage the commissions tn issue its order
regarding the appropriate local interconnection arangements no later thanMarch
11897. The parties further agree that in the event the Commission does not issue its
order prior to July 1,1998 or if the parties continue beyondJuly 1, 1998 to negotiate the
local interconnection arrangements without Commission intervention, the terms,
conditions and prices ultimately ordered by the Commission, or negotiated by the

parties, will be ‘effective retroactive to July 1, 1998. Until the revised local
interconnection arrangements become effective, the parties shall continue to exchange .

traffic pursuant to the terms and conditions of this Agreement.

Iv. Local Interconnection

A. The delivery of local traffic between the parties shall be reciprocal and .
compensation will be mutual according to the provisions of this Agreement. The parties

agree that the exchange of traffic on BellSouth's EAS routes shall be considered as
:al traffic and compensation for the termination of such traffic shall be pursuant Fo the

terms of this section. EAS routes are those exchanges within an exchange's Basic
- 3-
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Local Calling Area, as defined in Section A3 of BellSouth's General Subscriber Services
Tarifi.

B. Each party wiil pay the other for terminating its local traffic on the other's
network the local-interconnection rates as set forth in Attachment B-1, by this reference
incorporated herein. The charges for fccal interconnection are to billed monthly and
payable quarterly after appropriate adjustments pursuant to this Agreement are made.
Late payment fees, not to exceed 1% per month after the due date may be assessed. if
interconnection charges are not paid, within thirty (30) days of the due date of the

quarterly bill.

C. The first six month period aiter the execution of this Agreement is a
testing period in which the parties agree to exchange data and render billing. However,
no compensation during this period will be exchanged. If, during the second six month
pericd, the monthly net amount to be billed prior to the cap being applied pursuant to
subsection (D) of this section is less than $40,000.00 on a state by state basis, the
parties agree that no payment is due. This cap shall be reduced for each of the
. Subsequent six month periods as follows: 2nd period—$40,000.00; 3rd period—

" $30,000.00; and 4th period—$20,000.00. The cap shall be $0.00 for any period after
the expxraﬁon of thzs A@r&ement but prior.to the execution of a new agreement.

\'—-.—-K-'-?'* *‘J‘ (24

“-p. The parties agree that neither party shall be required to compensate the

other. %or more than 105% of the total billed local interconnection minutes of use of the

.. party.with the lower total billed local interconnection minutes of use in the same month
-on a statewide basis. This cap shall apply to the total billed local interconnection
minutes of use measured by the local switching element calculated for each party and
any affiliate of the party providing local exchange telecommunications services under
the party’s certificate of necessity issued by the Commission. - Each party will report to
the other a Percentage Local Usage ("PLU") and the application of the PLU will
determine the amount of local minutes to be billed to the other party. Until such time as
actual usage data is available or at the expiration of the first year after the execution of
this Agreement, the parties agree to utilize a mutually acceptable surrogate for the PLU
factor. The calculations , including examples of the calculation of the cap between the
parties will be pursuant to the procedures set out in Attachment A, incorporated herein
by this reference. For purposes of developing the PLU, each party shall consider every
local call and'every long distance call. Effective on the first of January, April, July and

October of each year, the parties shall update their PLU.

E. The parties agree that there are three appropriate methods of
interconnecting facilities: (1) virtual collocation where physical collocation is not
Jractical for technical reasons or because of space limitations; (2) physical colliocation;
ind (3) interconnection via purchase of facilities from either party by the other party.
*~*~s and charges for collocation are set forth in Attachment C-13, incorporated herein

. s reference. Facilities may be purchased at rates, terms and conditions set forth
1 BellSouth's intrastate Switched Access (Section E6) or Special Access (Section E7)
.

————
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Lo<cal tnterconnection®

Anachment B-1

Local interconnection Service
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Tescniption: Provides for tha usa of BallSoulh Swrtzhing and trantpcr faciliies and common subILNIDH ZLaNt for ConneciIng Calls between
an ALEC ¢ Point of interface (PO} and 2 BeilSoutn end user.

M can also be used 10 connect calls between an ALEZ and an interexcnange Tarner {IC and Indepencant Exchange Takeshone
Company {ICC), of 2 Mobile Service Servica Proviger [MSP), of Detween Two ALECL

1 iz fumished 0N 2 perunk basis. TAUNKs are Cifferertiated by Laffic fype anc Clrecicnainty. There are bwo major trafne types:

{1} Locatl and [2) Intermeglary. Local repcesents 1raffic f1om the ALED
engzinated of termirdted by an ALEC wruch s intercannecied win an KK, KCO, MSP or another ALEZ.

represents tr3ffic

Pates and charges will be azpiled a8 Incicated bewcw,

1 PCltc 4 B4liSouth landem or end office and Intermeoiary

Statedsl: AJabama F'londa
Per 1 Applled Moathly IMDIW, , ] | Applied | Moathly Applkdl Non-  : Appied
RATE ELEMENTS MOU Per Recur. Recur. Mou | Per | Recur. | Per i Recur. Pee
IS 1 Local Channed - - $133.81 586587 LC Frx: - - $133.81§LC ! $85697,LC - Frt
L 545583 | LC - Ader f sus6a3iLc - rac
S1 Dedicated Transoort - - 1 pacmile|  ~ - $16.75 pec mile .
$90.00 Fac leam [$100.49 | fac. torm. - - $59.75 faclecm 3100.4.9 tac. [P
[0S 1 Cammon Transpod $0.00004 | pec e - - - - $0.00004 | per mile - - - l -
30.00036 | fac. teem, - - - - $0.00036 | fac. tecrr - - - -
o3l Swiiching LS2 (FGD) $0.0Q755 | access mou - - - - $2.00876 | scoses mou - - - -
ITandem Switching $0.00074 | access mou - - - - 300050 | access moy - - - -
)oaformadion Succharge $0.03218 | 100 mou - - - - - - - - -
'Tandem Inlemmediary Charpe™ $0.002 | sccecs mou - - - - $0.002 | access mou - - - { -
Ae Rate-0S 1 Dedicaled $0.00978 $0.01028
ICompagde Rate-0S1 Tandem Sw. $0.00931 $0.01058
State(s): Georgls - TE7 Kentucky -
. Pe Applied | Momhly ’Japlhd Non~ | Applied Poc Applied | Mocxhly lApplied| - Noa- | Appled
RATE ELEMENTS MOU Par Recwr, | Per_ | Recur, Por | WMOU Per ] Recur.-|-Fer-|-Recur. |- Per
1 Local Chancwl . - - S1IIALC LCoFust] w-com «.-. cv - SIBBL{LC v~ |-$86687 | LC=-Fred
- - LC « Add - - . $488.83 | LG « ALY
- icated Trancport - - $DSUpermlle| -~ - - - m:m - e
. N $90.00 100,49 | facs. fecms. - - $90.00 :wa.a £ac. ternre
D51 Commoa Trancpart $C.00004 | per mie - - - - $2.00004 } per mie - - - -
$Q.00C36 | fac. berm, - - - - $0.00008 | fac, bocmrt, - - - -
ocal Swliching LS2 (FGD) $0.00787 | accees mou - - - - $0.00755 | scoses o - - - -
Tandem Switching $C00A74 | sccees mou - - - - $A00GT4 | sccees oy - - - -
afonraation Surcharne - - - - - - o218 00 mou - - - -
$O.01448 [Trane/100
"andem ktemecary Charpe™ £$0.002 | sccees emoy - - - - $0.002 | accees mou - - - -
‘omposite Rate-05 3 Dedicated $0.00978 00378
‘omposde Rate-051 Tandem Sw. $03.0099 1 $0.00991

ke arw displayed of the DS1+1.544 Mops. level, For rates and charpes spplicable to other arrangemant leveic, refer 10 Section £6 of BelSouth Telecommunication's,

nc.'s Intractate Accecs Tarkl

The Tandem kecmediary Charpe appbes only
)51 Local Channel: dencles 8 DS 1 dede

um-mmwmwm.mmaummm Thee

wwmmwmmmwmu&uauhuamm This slement is not requiced when an ALEC ks coliocated.
1S1 Dedicated Trantport: provides ranemission and faciy lermination. The faciily lermination appées for sech DS 1 intecoffios Channel leqmineied. Can be used
maniu.c;mmwhuumm&aummmcmmmbum

T [o

b

‘dmrmm«uwwmamumdanmw

BalkSouth.
m?«d«nw provides function of swiiching traflic kam or 10 the Accees Tandem from of 1o the end offics swilch(es). The Acoses Tandem Swilching
harge Is acsessed 0n all lagninating mirxdes of vse ewiicived at the eccess tandem.,
ampeneation Credt (CAP):. BelSouth and the ALECs wil not be required o compent:ais eech other far more Swn 105% of the iotal blled local Interconnection
xdog of uze of the party with the lower fotal hilled focal intlerconnection minutes of e In the gams month.
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ORDER NO. PSC-98-1347-F0F-37
ATTACHMENT &
DCCKET NO. ©80879-TP
PACE 4
AMENDMENT

TO
MASTER INTERCONNECTION AGREEMENT BETWEEN
INTERMEDIA COMMUNICATIONS, INC. and
BELLSOUTH TELECOMMUNICATIONS, INC.
DATED JULY 1,19%6

Pursuant 10 his Agreement (the “Amend=ect”), Intermedia Commusicanons, lac.
(“1CI™) and BellSouth Telecommunications, Inc. ("BeliSouth™) bereinafier referred to
coliectively as the “Panties”™ heredy egree 10 2pend thet cerein Master Interconnection
Aprsement between the Parties effective July 1, 1256 (“Interconnestion Agreement™).

NOW THEREFORE, in considerztion of the munea! provisions contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, ICI and BellSouth bereby covenant and agree as follows:

I The Partics agree that BellSouth will, upon request, provide, and
ICI will accept end pay for, Muhtiple Tandem Access, otherwise referred to as
Single Point of Interconnection, 23 defined in 2. following:

2, This arrangement provides for ardacing interconnoction to a single access
1andem; or, st & miaimum; less than all access tandems within the LATA for:

- ICT's terminating jocal and intraL ATA toll waffic and BellSouth's terminating-
local 20d intralL ATA toll traffic along with transit traffic 1o and from other
ALECs, Interexchange Carricrs, Independent Companics end Wireless Carriers.
This arrangement can be ordered i one way trunks and/or rovo way trunks or.
Super Group. One restriction to this arrangement is that all of ICI's NXXs must
be associzted with these access tendeme: otherwise, ICT must interconnect to
uchmdunwhmanmu“hmed‘fwmmmﬁc:wmhcdmwdhm

an Interexchenge Carrier,

3. The Parties agroe to bill Local traffis at the elemental rates specified in
Atachment A,

4. This amendment will result in rectpmu.l compensation being paid between the
Parties basad on the clemental rates specified mAmchmA.

s. The Pasties agree that 3l of :h» oher ::mvwns of the Interconns<tion
Agresment, cated July ], 199%, stall rzmain in full force and effect.

Thz Pardss further agres that erther or both of the Pardiss is authorized o
submit this Amendmeat 1o the respecurve stzls reguiatory duthorities for
approval subject 1o Secnon 252(e) of the Federal Telecorarmunications Act of
1995,

A
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IN WITMESS WHEREDF, the Pardzs hereio hive zaused this Anendment o be

TASR
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EXHIBIT B
PAGE 3 OF 3

X

epered Pertent

S
Local Usage ("PLU™) w0 sis inTastele mmimeling ocusines of use as set fomth o
Peregraph 1.D. iz JCT's Fedruzry 24, 1367 4omenzoess 2w [siercoznesoon

Agresoent.
2. The Partics 2gree o bil Local —afic a e
ELEMENT AL FL
Locsa] Seeitching
Es¢ Oce Switehing, per MOU $0.00i% $0.0178
£=d Office Switching, add'l MOU NA 50.0CS
£56 Office Interoffice Trunk NA NA
Port - Shared MOU
Tandesn Switching, per MOU $0.0018 $0.00028
T25dem Interoffice Trunk Port .- NA NA
Shared
Teodem Intermediary Charge, per 50.0015 NA
MOU®
Local Transpart
Shared, per mile, per MQU $0.0000¢  $0.000012
Facibity Termination, per MOU $0.00036 $0.0005
ELEMENT MS NC
Loca Switching .
Ea4 Ofice Switching, per MOU $0.00221 $0.0040
End Office Switching, add’] MOU® NA NA
Ead Office Interotfice Trank : NA NA
Port - Shared, MOU
Tandem Swisching, per MOU $0.001172 $0.0015
Tandem Interoffice Trunk Port - NA NA
Stared
Tzadem Intermedizry Chargs, per NA NA
MoU®.
Loca! Trunsport
Shered, per mile, per MOU $0.000012 $0.00004
Facility Texmination, per MOU $0.00036  $0.00036

GA KY
$.0016333 $0.0025¢€2
NA NA
NA NA
$0.0006757 $0.001096
NA . NA
NA 50.001096

$0.000008  $0.0000049
$0.0004152  $0.000426

sC TN
$0.00221 50.0019
NA NA
NA NA
s0.000172 50.000676
NA NA
NA NA

$0.000012 $0.00004
$0.00036 $3.00036

(1) This rats element is for use in Hose sates wish 2 Gferent rats for 2dditonzl minuies of

eem
o,

La

50.00z)
NA

$0.0002

50.0008
$0.0003

NA

$0.0000083
$0.00047

127 Tzis charpe is aoplizedle omry 1o mmisrmasersy =St a3 i 2opiisd 1n aSID0T W 2pplicadis
seIicling a0dfer 1erToNASCulD SoATEes.



REFORE THE FLORIC=

In re: Compleint of Weridleom
Tszorhnclicciss, Inc. acainst
S=__Zcutn Telsccmmuniczeticrns,
I-2. Zor breecnh cf terms ¢l
Tl:rizée rartial Intercenrecticon
Lczreement uncer Sections zIl and
32 of the Telecommunicaticns
=ct 0f 1956, &nd reguest for
reliief

Cemplaint of Teleport

Ccmmunications Group Inc. /TC¢
Scuth Florida egainst BellScu
Telecommunications, Inc. focr
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications.

Act of 1996, and regquest for

relief.

|

Complaint of Intermedia
Communications, Inc. against
BellSouth

Telecommunications, Inc. for
breach of terms of Florida
Partial

Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.

EXHIBIT C
PAGE 1 OF 25

COCKEIT NCQ. %71478-TP

CRTEZE NQ. FSC-858-1216-F0F-TF
I8SUID: September 15, 1938
DOCKET 0. ©80184-TP

DOCKET NO. 980495-TP

Complaint by MCI Metro Access

Transmission Services, Inc.
against BellSouth
Telecommunications, Inc. for

breach of approved
interconnection agreement by
fzilure to pay compensation for
in local traffic.
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certTs
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DOCKET NO. 980499-TP
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The following Commissicrers parii<Cipzatac i Tne Joiscositacn of

this matter:

ey o~ - o e
SULIR . JTENEQON, Thelrman
e e e
- b o Al ~SON
...... e o
PogU e AN r “ —

e mpme-

ST GaRCZE
. Il JACCEE, =

FINAL ORDER RESQLVING COMPLAINTS

APPEARANCES:

Floyd R. Self, Mssser, Capzsrello & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL

32302-1876.
On behalf of Worldcom Technologies, Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box

551, Tallahassee, FL 32302-0551.
On behalf of Teleport Communications Group, Inc./TCG

South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &
Villacorta, P.A., 2145 Delta Boulevard, Suite 200,
Tallahassee, FL 32303.

On behalf of Intermedia Communications, Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,

Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,

Atlanta, Georgia 30375-0001. _
On behalf of BellSouth Telecommunications, Inc.

Charles J. Pellegrini, Florida Public Service Commission,
Division cf Legai Services, 2540 Shumard Cak Bouleverd,
Tallahassee, FL 2223%5-085C.
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ORCER NO. PSC-68-121€-rQFr-TF
DOCKET NOS. 6&71478-TFP, :801f:-TP, G204065-7TF, 0499-7P
PAGE =
Cn ortenall cf tne Tommissicn Stell
CASE BACKGROUND

%5  Communicatlicns  Cemrpany, Inc. {(MES), a&and BellSouth
TelecommunicaTions, Inc (EellScuth), erntered into & Partial
Florida Intercennection Agreement pursuant to the
Teleccmmunications Act of 18%% (Act) ©on August 26, 1296. The

Commission epproved the Agreement in Crcer No. PSC-96-1508-FOF-TP,
issued December 12, 18%¢, in uocket Nc. 261053-TP. The Commission
apprcved an amendment to the RAgreement in Order No. PSC-97-0772-
FOF-TP, issued July 1, 1997, in Docket No. 970315-TP. On November
12, 1997, WorlidCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for 1local telephone
exchange service traffic transported and terminated by WorldCom's
affiliate, MFS, to 1Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and Response on December 22, 1997. In Order No. PSC-98-
0454-PCO-TP, issued March 31, 1998, the Commission directed that

the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 2801854-TP. BellSouth filed its Answer and
Response on February 25, 1998. : '

MCImetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into ar Interconnection Agreement pursuant to the
Act on April 4, 19%7. The Ccmmission approved the Agreement in
Crder Necs. PSC-5%7-0723-t0F-TF, issued June 19, 1997, and PSC-97-
0723A-FOF-TF, issued Jurs . 2397, in Docket No. 960846-TP. On
February 23, 1288, MCIm filed z Complaint against BellSouth, which
was assigned Dccket No. 284281-TP. Among other things, MCIm also
alleged in Cournt 13 that zZel>XScuth has failed to pay reciprocal
cocmpensation ZIor loca; ~elephone exchange service traffic
transported and terminated 2y MCIm to ISPs. ©On April 6, 1998, MCIm
filed z separate Complaint srmtcdying the cemplaint set forth in

(
N
o
-




EXHIBIT C
PAGE 4 OF 25

ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 9801€<4-TP, 980305-TP2, “8046¢C
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intermedia Ccmrmunicaticns, Inc. :
Cc the Act cn

—zred into &n interccnnecticn Agreement pursu
i 1996. The Ccmmissicn approved the Agreement in Crder No.
G6-1236-FCF-TP, issued COctocber 7, 15%€, in Dccket No. 960769-
The Commission approved a&n amenaed Acreement in Crder No. FSC-
-1617~-FOF-TP, issued December 30, 1257, in Docket No. 971230-TP.
On April 6, 1998, Intermediz filed a2 Complaint ageinst BellScuth
czlleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchange service traffic transported and
terminated by Intermedia to ISPs. That complaint was assigned

Docket No. 980495-TP.

=1
T

~Jyinc o

(YO IRSS IR TY BN )

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98-
0476-PCO-TP, we denied GTEFL’s petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these

complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The
hearing was held on June 11, 1998.

DECISION

This case is about BellSouth’s refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of 1its interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. In a letter dated August 12, 1997,
BellSouth .notified the complainants that it would not pay
compensation for the termination of ISP traffic, because “ISP
traffic 1is Jjurisdictionally interstate” and "enjoys a unique

status, especially [as to] call termination." The case is
primarily a contract dispute cetween the parties, and that is the
focuncation of our decision below. 2£s TCG stated in its brief,

"This 1s a contract dispute in which the Commission must decide
whose meaning is to be given to the term ‘Local Traffic’ in the

Agreement."

Accordingly, in this decision we cnly address the issue of
~srhether ISP traffic should be treated as local cr interstate for
purpcses of reciprocal compensation as necessary to show what the

- —
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parTies mignt reascnzb the time thev entered
intos tThely Iontracis. ¢t address anyv generic
guesTtions ebcut the Uit treffiic for reciprecel
cCCrrensaTticon purroses, rroses

wWwhile there are £ nanis in the ccnsclidated case,

their &rguments conzzi : TCon Tnreads. Rlso, EellScuth’s
position ¢cn each 1issue 1is me, end its briei addresses all
four together. for the sare o sfficiercy, we will address the
main themes in our discussicn cf the WerldCom-3ellSouth agreement.
We will address the particulzr languege ci the other agreements

separately.

The WorldCom-BellSouth Agreement

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[Clalls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same 1local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
“local calling” and as “extended area service
(EAS) .” All other traffic that originates and
terminates between end users within the LATA
is toll traffic. In no event shall the Local
Traffic area for purposes of 1local call
termination billinc between the parties be

decreased.
Section 5.8.1 provides that:

Reciproceal Ccmpensztiorn zppliss for transport
and te:mi.-tlcp cZ Local Treiiic (including
EAS and EAS-1like traffic) billable by
BellSouth o¢or MFS w-hich a Telerhcne Exchange
Service Customsr orizinetes cn BellSouth’s or
MES’s netwerk fcr zZerminztizn on the cother
Party’'s network.

~—
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The questicn presented Icr Zcscisian 1§, 25 1t is in the Cune:
cemplaints, whether, under the WeridCom - Zz__Scuth Tlerids rartiel
Interconnection Agreemen Tne parties are required to ccmpensals
eech other for transpo- arnd termination ¢I treiflc toc Interne:
Service Providers; and if ztTrhey e&are, wnet vrelief «shculd e
Ccmmission grant? The issue is whether tne traiZfic in cuesticn,
ISP traffic, is lcocel for purccses cf the acreements in cuesticon

According to witness Eall, the langueage cf the WerlidCom-
BellSouth Agreement itself mekes i: clear thet the parties owe each
other reciprocal compensaticn for tne traffic in questAOW He

stated that "if a BellSouth customer utilizes & BellScuth telephorne
exchange service that has a locai NPAR-NXX and they call z WorldCom
customer that buys a WorldCom telephone exchange service that hes
a WorldCom NPA-NXX, that’s local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that “the Agreement is entirely clear and
unambiguous” on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express “language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act:;

(4) rulings, decisicns and orders from other,
similarly situated stete regulatory

agencies; and

(5) the custcm and usaege in the industrv.
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BellSocuth witnsss Hermgrix acrssd tThel th€ ccntract did rot
specify whether ISP Trezific wzs incloged In the cefinition of local
~reffic. Wiztness Hendrix arczied, ncwever, that it was Worlcadleom's
chiigeriecn Teo raise the iss:Zz in The necctiations. In Zact, the
record shows thet while Bellf:zuth ernd the ccmpleinants all reached
& specific agreemert cn the definiticn of lIccal trafiic to be
inciuded in the contracts, =ncrre ¢I them reised the particular
cuesticn of what to do with 132 treiiic.
_ According to BellSouth, ali the complainants assumed that
BellSouth agreed to includs ISP <trafiic as local. BellSouth
asserts that it cannot be fcrced to pay reciprocal compensation

just because it did not "affirmatively except ISP traffic from the

definition of ‘local traffic’" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment’  of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties’
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express mzeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the languace of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such z way that ISP traffic clearly fits
the definiticn. Since ISP trzffic is local under the terms of the
Agreement, then, a priori, reciprocal compensation for termination

is required under Section £.3 of the Agreement. There 1is no
ambiguity, and there are no specific excertions for ISP traffic.

Since there is no amkbiguity irn the language of the agreement, we
need not ccnsider any cther =vidence tc determine the parties’

obligations under the agreemeni. Zwven if there were an ambiguity

~—r
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in the lenguace of tne ecgreement, ncwever, tne Cther ev.dence and
argument presented &t the rsering leecs to the same resuli: the
ser-ies intended to include IST =reffic as local treffic feor
ﬁ::ccses cf reciprccel compensaticn unCer thelr agoreement

—_—— e

T

(%

The first aree to exprore 1s the rcarties’ basis
considering ISP traffic tec be jurisdicticnaelly locel or interstate.
BellSouth witness Hendrix ccntenced that for reciprocel
compensation to apply, “traffic must be jurisdicticnelliy local.”
He argued that ISP traffic is not jurisdictionaily lccal, because
the ©CC “has concluded that erhanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “[t]he FCC stated in
Paragraph 12 in an-‘order dated February 14, 1992, in Docket Number

92-18, that:

Our jurisdiction does not end at the 1local
switch, but continues to the ultimate
termination of the «call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress {(CC Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.” We will discuss that
report in more detail below.

_BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not vet decided whether ISP traffic is
subject to reciprocal ccmpensztion. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we expleain below. No FCC orcer delineates exactly for what
purpcses the FCC intends ISP traffic to be considered loccal. By
*he seme token, the FCC has rct said tnat ISP traffic cannot be

onsidered local fcor zll regulatory purpcses. appears that the

-~

it
FCC has largely been silent on the isstve. 7This leads us tc believe
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the TCC intendsed Zor Tre states 10 exercise jurisdiction cover the
lccel servics aspects of IS? traific, unless and until the fCC
JecizeC <Cthsrwise Zven kitness RHendrix agreed that the FCC
internzted ISP trafiic o be tTresated as though local. He did not
£x0lUund on what exacItly That meent

BellSouth contends in its prief thet there is no dispute that
an Internet <transmissicn may simulteneously be interstate,
internaticnagl and intrastate. B=11Scuth also contends that the
issue should be resclved in pending proceedings befcre the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local

Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC’'s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that "“call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.”

“[I)Jf an ALEC puts itself in between BellSouth’s end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.” BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
IS? 1is not the ISP switch, but rather is the database or
information scurce to which the ISP rrovides access."

- r—r,
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MCIm ccontencs - 1te Zri=i thet Eel.lSouth witness Hendrix
restimony that & ¢zl o zn ISF Tsrminates neot at the local
Telerhcne numper, DUt retnsr et a cistent Internet host
~isunacerstands the nature o2 an Interrnet call. MCIm witness
Martinez contended that the ability ocf Internet users to visit
multiple websites et any numtsr of cdestinations on & single call is
& clear indication that the service provided by an ISP is enhanced
service, not teleccmmunicaticns service. Accordirng to MCIm, this
does not alter the nature cZ the local call. While BellScuth

wculd have one believe that e call involved is not a local call,
MCIm points out that in the czse of & rural customer using an IXC
to connect with an ISP, the c2ll “is suddenly two parts again: a
long distance ceall, Zor which 3ellSouth can charge access, fcllowed

by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by ‘the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s)tandard industry
practice is that a call is terminated essentially when it’s
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from & network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs.... In a switched communications
system, the point a2t which common carrier
service ends and user-provided service begins,
i.e. the interfece point between the
communications systsms eguipment and the user
terminal eguipment, under epplicable tariffs.

Witress Kouroupas further explzined that "A call placed over the
puklic switched tzlecommunicaticens network is considered
‘terminated’ whern it s deliversd to the telephone exchange bearing

- r—,
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called telephone numpber." <Ceal terminaticn coccurs when &
neciicn is establisnhed pstween U ller and the telephone
nznge service to which the zialed t©
Wwer supervision is returrnsd, anc a call record is generated.
This is the case whether the call is received by & voice grade
chorne, & fax machine, an answering machine, or in the cese cf zn

ISP, a modem. Witness Kourcupas ccntendec that this 1s & wicdely

eccepted industry definition.
MCIm argues in its brief that:

a “telephone cell” placed cver the public
switched telephone netwerk 1is “terminated”
when it is delivered to the telephone exchange
service premise bearing the called telephone

number. .. specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the

Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 896-325
(rel. Aug. 8, 1996), 91040), the FCC defined
terminations “for purposes of section
251 (b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "[w]lhen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a teiszcommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
$788, the FCC stated:
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ains & connecticn te an

When & sukscriber cot
internet service provider via Vvoice grade
zccess to the public switched network, that
ccnnection is a teleconrmunications service zand
is distincuishabie from the Internet service
crovider’s offering.
in tnet Report, the rCC also stated that ISPs 'generally do not
prcvide telecommunications." (99 15, 55) WorlcCom argues in its
brief that

The FCC’s determination that ISPs do not
provide telecommunications was mandated by the
1986 Act’s express distinction between
telecommunications and information services.

"Telecommunications" 1s "The transmission,
between or among points specified by the user,
of information of the user’s choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153(48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[tlhe FCC recognized that the 1996 Act’s
distinction between telecommunications and
information services is crucial. The FCC
noted that “Congress intended
‘telecommunicaticns service’ and ‘information
service’ to refer to separate categories of
services” despite the appearance from the end
user’s perspective that it is a single service
because it may involve telecommunications
components. (Repcrt to Congress, %956, 58)
[Emphasis supplied by WorldCom]
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BellScuth argues that ths cemplaeinants misinterpret the FCC’'s
decisicn. 3ellScuth peints cut thet this passage 1is only
discussing whether cr nct I3Ps shculc make universal service
conTributicns Thet is trus; but the pessece is nevertheless as
cignificant &n indicztion of ~ow the ICC may view ISP traffic as
the rassages ZellScuth has clzted

In its brief, 3ellScutr cleims thet the FCC "specifically
repudiated"” the two-part thecrw. =SellScuth cites the FCC’s Report
to Ceongress, CC Docket No., %¢-45, April 10, 1998, 9220. There the

FCC stated:

We make nc cdetermirnzticn here on the guesticn
of whether competitive LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC’s pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC’s description of Internet service in its
Non-Accounting Safeguards rder (Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. %6-149 (released Dec. 24,
1996), note 291), where the FZZ states:

The Internst is &n interconnected global
network of thousancs of interoperable packet-
switched rnetworks that use a standard
protocol...to enable information exchange. An
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end user mayv obte:r access tc the Internet
from an Internet ssrvice provider, by using
cial-up cr dedicatec access TC Cohnect to tne
internet crovider’s prcocessor. The

<
Internet s: ice prcvicder, Iin turn, connects
the end user tc an Internet tackbone provider
that carries treiiic to né from other
Internet host sites.

n

, BellSouth claims that the significance of this is that calls
to ISPs only transit through the ISF's local point of presence.

Thus, the call does not terminate there. In support oI thris
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit

switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Rcd 1619 (1992), aff’d, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (1llth Cir. 1993). We do not
comprehend BellSouth’s point. By that logic, if a local call is
used to access an ‘information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC’s jurisdiction.

New York Telephone Co.--Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opinion and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern
. BellSouth’s point. We do not find this line of argument at all

persuasive.

BellSouth further argues that ™[tlhe FCC has long held that
the Jjurisdiction of a call is determined not by the physical
location of the communications facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities." This, too, is =z perplexing argument in light of
BellSouth’s claims that the distant location of the host accessed
over the Internet makes ISP trzffic interstate, znd that the nature
cf ISP traffic as either teleccommunications or information service
is irrelevant.

~—r
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As mentiicned arcve, wiinsss Hendrix did admit that “the FCC
intendea fcr ISF treific tec = ‘treatec’ as lccal, regardless of
jurisdiction." He emrchasizec the word treated, and explained that
trhe ©CC “dic nct szv thaet the twtreffic was Iocal but that the
trzfiiic would be trezted as _ccell”
FESC Treatment

BellSouth dismisses Ccomission Order No. 21815, issued

September 5, 198%, in Dccket Xo. §80423-TP?, Investigation into the
Statewide Offering of Access :to the Local Network for the Purpose
of Providing Informetion Services, as &n interim crder. In that
order, the Commissicn found that end user access to information
service providers, which include Internet service providers, is by
local service. In the 'proceeding, BellSouth’s own witness
testified that:

[Clonnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth’s witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP’s location in
Florida. BellSouth’s position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP’s
[Enhanced Service Provider’s] location.

Connectivity to a point out of state through
an ESP should netr contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs.) .

In this case, Witness Hendrix claimed that Order 21815 was
only an interim order that has now heen overruled. He could not
identify any Commissicn order sstablishing a different policy; nor
could he specify the FCC crcer that supposedly overrules the
rlorida Commission orxder. Further, and most importantly, BellSouth
admitted that this definition 3ad not been changed at the time it
entered into its Agreements.

It is clear that the trsz:tment of ISP treffic was an issue
long before the parties’ Agresment was executed. We found, in
Crder No. Z181%, &s discussec zbcove, thet such traffic should be

~—~—r,
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eated as lccal. 32oth WorlidlZom erc Be_ifcuth clear.v ws=re &aware
ITE ThET Trney cconsicdered iT wWhREnR They

Tr
of thils cecisicn, &nc wWe presune
entered into their Agreement.

Intent cf Parties

In determining what was the parties’ intent when they executed
their contract, we may consider circumstences that existed at the
time the contract was entered into, and the subsequent zctiions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an analyvsis of
all the facts and circumstances surrounding the disputsd issue.”

In James v. Gulf Life Insur. Co., 66 S$0.2d 62, 63 (Fla. 1853) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract

construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in
ascertaining the parties’ intention. Triple E Development Co. V.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 1951).
What a party did or cmitted tc do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, rhg. den., {5th Cir.). Courts may iook to the
subsequent action of the parties to determine the interpretation
that they themselves place cn the contrectual language. 3rown v.
“inencial Service Corp., Intl., 489 F.Zd 144, 151 (53th Cir.) citing
Lalow v. Ccdomo, 101 So.Zd 360 (Fla. 19553,

~—~—r,
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As ncted ebove, Sscticn .40 cf the Egreement cefines local
Treiilc Tre defiriticn é&rrpszers tc be carefully drawn. Lecal
Trziiic s said tc e cells retwesn two Or mOre service Uusers
cearing NPA-NXX desicnaticns within the local cailing area of the
incumbent LEC It is expleired that locel treffic includes traffic
trecditionelly referred tc as “local callirng” and as “EAS.” No
mention is made of ISP traific Therefore, ncthing in Section 1.40
sets ISP traffic apart from locel traffic. It is further explained
thet all other traffic that criginates and termirates between end
users within the LATA is toll traffic.

As evidence c¢f its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant." '

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.0l. In this case, using BellSouth’s example, the total
reciprocal compensation would be $7.20. MCIm points out in its
ieZ that the contract ccntaining the $0.01 rate is one to which

iiSouth agreed. 7They argue that “ [w]hether BellSouth agreed to
is rate because they mistazkenly thought that a rate five times

m 1
I~}
n

her than cost would give it some competitive advantage, or
tc it without thinking at all, it is not
Commission’s role tc protect BellSouth from itself.”

~—g,
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In suppert c¢f i1ts positicn that ISP trzific wes intencded to be
treeted as locai i the fcresement, WwericdCem rproints out that
Rellfcuth charges izs own IS custcemers 1223l pusiness line rates
fcr local telephcre excharce service tnat encbles the ISP’'s
customers within the leccal czlling area tc connect with the ISP by
means of a local ceil. Such czlls are reéTed and billecd as local,
not toll.

MCIm also points out thzt BellScutnh tresats calls to ISPs that
are its customers as local calls. BellSocuth also offers its own
ISP customers service out oI its local exchange tariifs. MCIm

asserts that while it treats its own custcmers one way, BellSouth
would have ISP custcmers of the ALECs trested differently.

Besides BellSouth’s treatment of its own ISP customers’
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until May or June of 1997. 1If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,

BellSouth must rely on estimates.
Intermedia also points out in its brief that:

If ISP traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop & system to identify
and measure ISP trzffic, because there is no
ready mechanism in place for tracking local-
calls to 1ISPs. The calls at issue are
commingled with alX other local traffic and
are indistinguishabls from other local calls.

If BellScuth internded <tc exclude traffic
terminated to ISPs Zrom other local traffic,
it would have needsd tc develop a way to
measure trzific the:t distinguisnes such calls
from all ciher types cof local calls with long
holding times, sucr zs czlls to airlines and
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nctel - at
is nc such agreed-urcn svstem 1!

This is perhaps the mcst telling aspect of the case.
Zelifcuth made no effort to sepa

______ parate out ISP traffic frem its own
until the May-June 1997 time freme. WorldCom argues in its
r that BellScuth’s "lack cf action is especially glaring given
r. Hendrix’s acknowledgment that there are transport and
ermination costs associated with calls terminating at an ISP.”
ricr to that time, BRellScuth may have paid some reciprocal
ompensation for ISP traffic. Witness Hendrix admitted, "We may
rnave paid some, I will not sit here and say that we did not pay
any." The other parties made no effcrt to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time

period.

PR N

[ONNS]

S

VO oot

It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth’s investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as

BellSouth contends.

Impact on Competition

The potential impact of BellSouth’s actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunications Act of 1996
“established a reciprocal compensation 'mechanism to encourage local
competition.” He argued that “The payment of reciprocal
compensation for ISP traffic would impede local competition.” We
ere more concerned with the adverse effect that BellSouth’s refusal
tc pay reciprocal compensation could have on competition. We agree
with this assessment by TCG witness Kouroupas:

~—r,
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, Ins smeiler, _sarer
szher mzrret segrents frem
this cccurs the ILEC,
rces overali, 1s zble zc
vith ALECs cut c¢f whole
nvoxe costly  regulatory
ccrpetiticn could be stymied
Ccnclusion
We think the guestion c¢f whether ISP treffic is loceal or
interstate can be argued both ways. While it appears that the rCC

may believe Internet usage is an interstate service, it also
appears that it believes that it 1is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommuhications portion, which is often a local call.

Further, the FCC has allowed ISPs to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the “local” characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of Jjurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls: else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties’
agreements concerning reciproczl compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct at the time cf, and subseguent to, the execution of the
intended to treat ISP traffic as

Agreement indicates that they

local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic ¢ its own ISP customers as local
traffic. It would hzrdly te Zust fcr BellSouth to conduct itself
in this way while <rezting WorldCocm cifferently. Mcreover,
BellSouth made rno attemct tc separate out ISP traffic frem its

—
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bilis te the ALECs until 1t decidec 1t did ret want to pay
recicrocal ccormpenseticn for I8rF traffic to the ALECS. BellSouth's
JCrnculT subseguent to tne Acreement wes fcr & long time consistent
w177 Thne interpretaticn of Ssction 1.40 uvrged py WerldCom. A party
I = contract cannot be rpermitted to impose unilaterally a
diffe-- it mezning thanr the cne shared by the parties at the time of
execution when it later ©zeccmes enlightened cor discovers an

unlntended censeguence.

BellSouth states in its bprief =that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and executed the Agreements." We
heve. By its own standards, BellSouth 1is .found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the parties’ interconnection
agreement, including interest, for the entire period the balance

owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.D. of the Agreement
between BellSouth and TCG as: '

any telephone <call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an- exchange
outside of BellSouth’s service area with
respect to which BellSouth has a local
interconnection arrangement  with an
independent LEC, with which TCG is not
directly interccrnected.

This Agreement was entered into by the parties on July 15,
» and was subsequently epproved by the Commission in Docket No.
€2-TF. Under TCG's pricr Rgreement with BellSouth, ISP traffic
Ireated as local.

~—g,
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The TCG agreemsnt statss In Iecticn IV.> and part ci I.C

The deliverw oI lcocel tTreiiil petween partles
shall ke recigreccel and compenséetion will ke
mutual acccrding ¢ the cgrevisicns of this
Agreementc.
Each party will pav the otner for terminating
its local traffic cr the cther’s network the
local interccrnecticon rates &s set forth in
Attachment B2-1, incorporated nerein by this

reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service 1local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other 1local dialed traffic. We find that
BellSouth must compensate TCG according to the parties’
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSouth Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as

follows:

The parties shall bill eacnh other reciprocal
compensation at the rates set fcrth for Local
Interconnecticn in this Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephcne cell that originates in one
exchange &nd terminates in either the same
exchange, <r & corresponding EIxtended Area
(EAS) exchenge. The terms Exchange and EZS
exchenges &are cefined and specifiea in Secticn
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A3 of Bell3cuth’s Z=neral Sibscriber Service

Tarif:i
MCI witness Martine:z testilisc that no excepticon to tne Zefinition
ci lccal traffic was suggestsd by BellScuth. MCI argues in its
crief that “[i]Jf RellSouth wanted & particular excepticn tc the
general definition of local trzific, it hed anr cbligaticn to raise

it-”

The facts surrounding this Agreement, and the arguments made
by the parties, are essentiallv the same as the WorldCom ARgreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicdence shows that BellSouth is required
to pay MCI reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties’ interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(D) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth’s General Subscriber
Service Tariff. (TR 142-143)

The portion regarding reciprocal compensaticn, Section IV (2)
states:

The delivery of 1loccel traffic between the
parties shall be reciprocal and compensatiocn
will be mutual ac ing to the provisicns cf
this Agreement. ! 3
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Sectiorn ZWiWZ' szTztes:
Tecn prarty wiii czy tThe other party for
Terminating its lcczl traffic on the other’s
reTtwory the lgcel Interceonnection rates as set
fcrth in Rttachmernz B-1, by this reference
incorporatad herein.
The evidence =shows thzt nc exceptions were made to the
definition of locel traffiz to exclude ISP traffic in the

Intermedia-BellSouth Agreement. The facts surrounding this
Agresment, and the arguments made by the parties, are essentially
the same as the WorldClom Agrscsment, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties’ interconnection agreement,
including interest, for the entire period the balance owed is

outstanding.
Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties’ Interconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc., reciprocal compensation for the transport and
termination of telephone exchange service that is terminated with
end users that are Internet Service Providers or Enhanced Service
Prcviders. EellSouth Telecommunications, Inc. must compensate the
comp.alnants according to the interconnection agreements, including
interest, for the entire perizd the balance owed is outstanding.

It Zs further

ORDERED thet these dockez-s srell k2 cloced.
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By CRDER c¢ZI ths flgrice fubilc Servile Commission tnls 15th

Dev cf Ssptember, 153
/s/ Blanca S. 3Bavd
BLENCA S. BAYO, Direcrtor
Divisicn of Reccrds and Reporting
This is a facsimile copy. A signed
copy oi the order may be obtained by
calling 1-850-413-6770.

( SEAL)

MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing 2 motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Ozk Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing z notice of zppeal with the Director,

Division of Records and reporting and filing a ccpy of the notice
of eppeal and the filing fee with the apprcpriate court. This
filirg must be completed within thirty (30) days after the issuance
of this order, pursuant tc Rule %.11%, Ticrida Rules of Eppellate
Procedure. The notice of zpresal must ke in the form specified in
Rule 2.900(a), FTicrides Rules ¢ Zppellate Preocedure. -
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